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Judgment by Confession 
On Bond and Warrant 





By THEODORE R. HARE 
TI are, generally, two classifica- 
ns of judgments by confession, I— | 
where a demand is filed, process 
served and the defendant thereafter 
pproximately confesses judgment, | 
ind 2—by waiver of process, where 


some person, duly authorized in writ- 
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appearance on behalt 








ng. enters an 

f the defendant and confesses judg- 

ment for him. 34 C. J. pp. 97 and 99 

It is » this latter cl iat this arti- 

cle is addressed and scope is lm 
d to its applicatu in the upper 

courts | 
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< an instrument of procedure 
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Originally litigants could not 





by counsel without special leave from 
he King in writing. This permission 
retain counsel was known as a spec 
al w Gradually litigants were 
ermutt to retain counsel and_ the 
right soon confirmed by © statute. | 
Westm. II (13 Edw. I) c. 10. Under 
this statute litigants had the right to 
ngage counsel orally if fhe attorney 


present in court at the time of 


tment 





appoit If the attorney was 


present his appointment had to be} 








in writing by a special warrant. The 
yarrant soon lost its procedural func- 
ion and assumed a commercial aspect 

that became a form of security 
for debt First National Bank v. 
Whit 120 S. W. 36 (Mo.). See 
our own Practice t 434. Se 
$053. Sec. 3) for a regression to this 
practice 
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appear | 


-| Upon default, the 


domiciled | 
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The subject ntatter is now regulated 
by statute, 1 C. S. p. 219, et seq., and 
all judgments entered by warrant must 
| be in conformity the act (Sec. 
The act in its essence is as fol- 


| with 
10). 
| lows: 
| Judgment by warrant may be en- 
tered on a bill, bond, note, deed,. ot 
instrument in writing for the 
| payment of money (Secs. § and IT). 
The warrant must not be embodied 
in the obligation itself. If so embod- 
lied, the warrant is void (Sec. 1) and 
once delivered is irrevocable (Sec. 3). 
The warrant is directed to any at- 
-at-law or other person author- 
lizing him to appear in any court of 


+} = 
otner 


torney 


record and to confess judgment in 
case of detault against the obligor, 
} with costs coec. §). 


his ex- 
ecutors, igus may 
apply to justice of the Supreme 
Court or to any of the judges of the 
Circuit or Common Pleas Court for 
entry of judgment against the obligor 
Court Commis- 
sioners are empowered to enter judg- 
ments upon special warrants (Sec. 6). 
Upon production of the bond, warrant 


obligee 
administrators or 


ass 


any 


(Sec. 5). Supreme 


and an affidavit, the justice or judge 
|} must, “at the end of a fair copy” of 
ithe obligation and warrant of at- 
torney, enter an appearance for the 


obligor to an action of debt as of “the 
last precedent term” and confess 
| judgment the obligor with 
|costs (Sec. 5). 

At the time of entry of judgment, 
|the plaintiff, attorney or agent, 
| must furnish an affidavit setting forth 


against 


his 


jthe true consideration and further 
stating that the debt or demand for 
| which the judgment is confessed is 
justly and honestly due and owing 


| to the person in whose favor judgment 
1is confessed, and that the judgment is 


not confessed to answer any fraudu- 
llent intent or purpose or to protect 
the property of the defendant from 
his other creditors (Sec. 11). The 


the bond and warrant with 


copy ot 


judgment entered thereon and the af- 
tidavit is delivered to the clerk of the 
|.court, 


the 


whose duty it is to enter and 
same (Secs. 6, 7 and 12). 

act was declared constitutional 
Wenof 146 A. 789, 7 M. 
R. 603; its history recited in 
National Biscuit Company 
169 L. 198, 54 A. 214; Hendrickson v, 
trong v. Gaskill 95 
692, and a strict com- 
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pliance with the act 1s necessary to 
support a judgment thereunder. 
VWodern Security ( v. Fleming 142 


for 
in entering 
and confessing judg- 
ment, and the exercise of power under 
i the 
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Baker 
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rence or implication, 


mud 55 L. 97, 25 A. 273. 
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obligee, Hunt v. Ch 
336; Grand Island R. 
6 Wyo. 369, 45 P. 494; andc 
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t ature oO l for which 
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stat tacts or figures from 

amount of the judgment can 

) efinitely ase ained 44 Co p. 

104; 15 R. C. L. p. 653. The warrant 

ns ufficient if it requires parol evi- 

di to determine the amount due, 

Harwood ads Hildreth 24 L. 51: note 

7 A. L. R. 735; Red Bank Telephone 
Co. v. Sayres 44 Pa. Co. 270 


The warrant need not be directed to 
'a specific person, need he be 
named, and it directed 
generally. and warrant 
need not be executed simultaneously, 
Burroughs v. Condit 6 L. 300. 
Whether or not the warrant is spent 
after a confession of judgment so as 


nor 


is sufficient it 
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that the said amendement is dovietivns | aiid withdrawals, as well as other 


tionally binding upon 


the plaintiff'|matters, forced all associations oper- 


herein as a valid exercise of the re- | ating in this state, to operate on a 


served police power to amend cor- 
porate charters and validly controls 
the procedure in any suit instituted 
after its enactmert_for the recovery 
of a withdrawal. 
lantic Coast B. & L. Assn., supra. 

I further hold that the 1932 amend- 


ment of Section §2 is constitutional 
as a valid exercise of the inherent 
police power of the State, an essen- 
tial attribute of sovereignty, presup- 
posed by the constitution which must 
be construed accordingly 


Building and loan asscciations are 
quasi-public instrumentalities and are 
of public utility importance 
fostering home ownership and_ syste- 
matic thrift 
nition of this public found 
in the preambles and titles to P. L. 


and in 


service 


1847, p. 172; P. L. 1849, p. 227; P. L 
1852, p. 83: Revision of 1877, p. 92, 
General Statutes p. 33. This public 


service is also recognized by text writ- 
the The 
will Sundheim 
3, 24; S, p. 28% 
jath B. & L. Assn. 136 
286; State ex rel 
ourt of Common Pleas, 
178 N. E. (Ohio) 
Acme Homestead 
Supreme Court 


tollowing 
(2nd 
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suffice 


ers and 
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Atl ( Me.) 

Bettman vs. ( 
124 Ohio 
258: Treigel 


Assn 


sec 23, sec. 


St. 260, 
Vs 
( Louisiana ce 
March 4th, 
ported ). 

The building and loan statutes, 
acted for the protection of the savings 
the public. the 
inherent state 
Krimke vs Assn., 
N. J. Law p Mas- 

& L. C 320, 
143 N. E. 804; l In- 
vestinment Co. vs 44 
Utah 307, 140 P 221; 
Brady Mattern, 
N. W. (fa.) 358: In re 


1935, as vet unre 


under 
of the 
B. & L 
state vs 
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ot are enacted 


police power 
Guarantee 
317; 
», 116 Ohio 
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District Court, 
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nducted by the national 
other 


(the 
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this emulated 
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to the best 


states operating 


within state, n bs 


some of state). 


which was inimical inter- 


ests of the home owning and wage 


this Its 


speedily ac 


earning public of state de- 


signed object was com 
plished as the national associations 


under our act, with 
profit to managen 


stockholders 


could not operate 
the 
underlyin 


same ent and 


thereto- 
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The rigid requirements of that 
on as to 


estments, expenses 


Fornataro vs. At- | 


en- | 


truly mutual basis for the proportion- 
ate benefit of all members. Many 
amendments of the various sections 


lof said Revision were enacted and in 


Our Legislature's recog- 


1925, the Legislature enacted another 
general revision of the building and 
loan statutes. This later revision has 
iikewise been amended and supple- 
mented in many respects prior to the 
passage of the 1932 amendment of 
Section 52 and all such amendments 
were made necessary in the opinion 
of the Legislature, by the changing 
economic and social! conditions affect- 
ing the operation of building and loan 
associations. Each revision, amende 
ment and supplement evidenced the 
public policy of this state with refer- 
to the subject matter of such 
legislation. 


ence 


Building and loan associations are 
incorporated under the said statutes 
as the instrumentalities for effectu- 
ating the public policy of the state 
enunciated in the said statutes. As 
the creatures ot the state for such 


purpose, they must obey the mandate 
of the statute and, at all times make 
effective the public policy of the state, 
ior the time being, as evidenced by 
the then existing statutes 

It is not to be presumed that in en« 
acting the 1932 amendment of Section 


52, that the Legislature was acting 
solely for the benefit of future mem- 
i bers of associations. The economic 


| associat ms, 


conditions affecting building and loan 
were, at that time severe, 
as evidenced by the numerous amend- 


ments of the 1925 Revision enacted 
at that session of the Legislature, 
which conditions were noticed by 


Judge Sooy in his illuminating opinion 
in the Fornataro At the time of 
the enactment of the said amendments 


Case, 


unemployment was increasing; the 
}growing needs of the saving public 
to reposse their savings occasioned 
unprecedented withdrawals; at the 
same time, for the same reasons oc- 
casioning withdrawals, borrowers were 


becoming delinquent and associations 


were acquiring real estate through 
foreclsoure, which real estate was 
then unsaleable and under the then 
provisions of the statute, wealthy in- 
siders with large share holdings, by 
filing early applications for with- 


drawal, in many cases, pre-empted the 


sociation for 


entire receipts of an a 

many months to the exclusion of 
needy unemployed members filing 
later applications for withdrawal. The 
design of the Legislature in enacting 
the amendment was to spread the 
funds available for withdrawal over 


a larger number of members and those 
most in need thereof, and also to pre- 
vent the wrecking of associations by 


numerous suits for withdrawals un- 
der the provisions of Section 52 of 
the Revision, which would have re-+ 
sulted in the insolvency of associas 


tions which, in turn would have made 
all sinking fund mortgage loans of 
homeowning borrowers r insolvent 
associations immediately due for, their 
time there 
money available for 


ot 


face amount, at a when 


no mortgage 
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—IlVorrall v. Jacob 3 Mer. 256, 36 
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i John it Ves. 328, 32 Reprint 1192 
(Lord Eldon) eriticizing ruth 2 
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’ es ae Later English ase veld separ 
In Aisoa v. Aiosa 118 N. J. Eq.! tion agreements void ar as ie 
169, 178 At. 63 an agreement was | provided the separatio f hus 
made between a husband and wife} hand and wife but held them enfor 
providing for their separation and for} able as to the payments for support 
periodic payments by the husband for! that were to be made while the parties 
the support of the wife The case} were actually separated prov ded the 
holds that this agreement is not| agreement was fair and provided the 
terminated by the husband's bona fide} separation existed at the time of the 
offer to renew cohabitation agreement or was immediately con 
Such law as has been located in| sequent thereto The New Jerse 
New lersey disagrees with it In| cases from the very opening reports 
addition to the case of Devine v.| down to the present day all take root 
Devine 8a N. J Fq st, 104 At 379, | in the principle thus enur ated Th 
discus ed in the Atosa case, there 1s | doctrine was first pronounced ir 
the dictum of V. C. Backes in Stern. Court of Errors in Calame v Calame 
Stern 112 N. J. Eq. 8 163 At. 149.) 25 N. J. Faq. 848 (Bea iting the 
affirmed on opinion in 113 N. J. Eq ase of Fn \ wom % 
185, 166 At. 80, where V. C. Backes} L. 142 (1824) w ' ‘octrine wa 
said that a bona fide offer to resume! referred to as the admitted aw 
marti! relations terminates an agree-| Beasley reiterated this doctrine in the 
ment for separation here is also; case of Aspinwall wv. Aspinwall 49 N 
the recent case of Clark v. Clark 13' J]. Faq. 302, 24 At. 026. Recent cases 
N. Sf Mise 49, 176 At. &1 Here it | adhe ring to the doctrine are ¢ riqa 
was held that a wife may terminate Coerirgan 118 N. |. Eq. 49, 160 At 
a separation agreement by offering to 355, ¢ k la pra t 
resume marital relations and by re aN. ¥. 8 loes 
storing, or offering to restore, to he rot appear to he wmtrar 
husband the property which she re ) o8 N. J. Eq. 2% 70 At 
ceived from him under the agre 303, Re eck OB N. J. Eq. 474 
ment; and  upor termination | 138 At 0 Sur ore 
thereof and the retusal of her hus- | usna ve \ ' 
band to live with her he ecam t 1} " t 
entitled to separate maintenance um ) 
der the statute And V/ ‘ a 8 
Melony referred to in 1 N Ky , 
389, 301, Chancellor William SAYS |, aes . ’ 
m reterence to separa ’ iwres ‘ ’ as 
ment that the wite “had a right to P - ‘a , 
put an end to that agreement wher . . nails ‘ : : 
ever she pleased, and t ll on her | ao a a i . aoe 
husband for the fulfillment 6 his! tron whos | ne 
marital obligations” It was held in] peas at , hd 
the Melony case and also in th ast nest differs - lomes 
ot Miller v. Miller 1 N. J. Eq. 386] torum than 1 SE heey 
that the wife, by offering to return t enlictal senara q Need 
her husband, had abrogated = the} jess to sav this eum 25 ‘ 
articles of separation: and the hus-! heen carried to its logical Be 
band, by then refusing to live with! that a divorce ex vin s ought to be 
her, became liable for separate main- permitted by sent ) e Enelis 
tenance under the statute. (The Mil-| Jaw <pecifically enforces Aor 
Jer case may also be put on the ground | ment for separatior 5 tor inetenes 
that the provisions for support he | by restraining a ‘ the - 
articles of separation were entirely | tion o conjugal rights (a remedy ur 
inadequate and therefore the articles! kyo New Jersey law ee 
were void and not a bar to an action! [{’ped. 1. R. 12 Ch Div bas. DP: 
for maintenance ) Ruttlar wv Ruttla Diceime an rhere is puarde 
s7 N. J. Eq. 645, 6s0, 42 At. 755. is nin New Jerse hat se at 
in no way dispositive of our question eements ar vor \ t . 
but it should be noted that there the r th eas t t se e suc 
Court of Errors held that a bona| matters out of court alstead 
fide offer by the husband to resume | //alstead. 74 N. 1. Eq. 306, 70 At 28. 
marital relations did not terminate! But New Jersey has squarely declir 
the separation agreement as far as|to specifically perform the porti 
arrears of payments due his wife! of the articles of separation that pr 
under the agreement, because he had| vide for the parties living apart, TI 
failed to offer to restore the property| was the case of spinwall ?, pin 
she had transferred to him in pur-| wall supra. New Jersey has cer l 
suance of the agreement never gone to the length of holdir 
The history of the law may te in-| that a spouse who has- entered i 
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a separation agreement has the right 
to live apart from his mate. “It is 





| rejected in this state 


| certain that the agreement did not give 
| to either spouse, as against the other, 
| the right to continue the separation. 
Notwithstanding it, each was entitled 
to demand of the other a resumption 
of marital relations,” Power v. Pow- 
er, 66 N, J, Eq, 320, 58At. 192, (Err. 
and App.). The Aiosa case in fact 
holds there is no right to live apart, 


for it says that the failure of the 
wife to resume marital relations at 
the request of the husband consti- 


tues desertion. 


So the third stage of 
English y 


the law has been definite] 
The Aiosa 

English case, 
nesota (refusing to follow 
of the ie oad | 


tradictory 


Support it, 
opinion in Min- 
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some con- 
The Eng- 
New 
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, York law 


lish law is portlet a in 
Jersey on the question presented in 
the Aiosa case, From the English 
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other, it follows ort 
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1s right to support under the agree- 
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THE CURSE OF BIGNESS: MIS-|i" the preceding section 
CELLANEOUS PAPERS OF 
LOUIS D. BRANDEIS 


Edited by OSMOND K. FRAENKEL | upon labor: rather ix &. 
As Projected byClarence M. Lewis | in the effect which a 
The Viking Press, New York, 1934 | the country as a wi 


Pp. Ix, 339. 


ing public 
idea conceived by 
Lewis. 


; out that there is no real ¢§ 
aE: }monopoly and that incre; 
ranekel has done the read- | approaches a Margin i 
a favor by continuing the'returns. The increased 
the late Clarence! sulting from monoj 
“The Curse Bigness” | control of the market rat} 
is both encyclopedic and readable. ficiency of operation 


There are seven chapters which}out in the example of 4 
contain selections from the writings, | Trust {see page 110 
addresses, opinions and interviews | Similarly a review 
f Justice Brandeis. The first chap- lof t mee s trus 
ter deals with Justice Brand ac-/that the monopolistic 
tivities in connection with savings}means assurance 
banks life insurance The second page 117) Further 
chapter has to do with his views on | trysts have develops 
industrial democracy, the rights ;profits have heen ; 
labor and industrial efficiency. Fol-| wholly bv the tru 
lo this the general subject of From. ) 1 


“The Curse 


Bigness” is discussed developed the 
and there are chapters on railroads | substantially 
and finance, Zionism, public service | 195). 
; } . 
and the Law. At the end of each! , ; 
3 aaa . | On the other har 
chapter and at the end of the book} , 


editor has provided appendices | 





















” ideas 









are several things whict, 
sharply. It is to be Noted « 
| Brandeis’ conception of th, 
bigness is not limited » 


























Price: $3.50 

































sucn ¢ 


} 







































































competition 
and is similar to 


“Unconsttu 
Constitution 





pe 






























































other states ; f references by and about Mr.! try gerd a ) 
Passing from authority to principle.| Brandeis which are a great aid to|., a, Hale. Lo 
wit Ge 7 fi nen this section is that « s 
it om iid first be noted that the Aiosa anyone who wishes to go into the \ “4 A Fae : Mareh 1935 
case departs markedly from the prin subject matter more fully. mM merica upon ti ACT 
iple of the Aspinwall and Emery 7, : “a - |democracy and we CONTR. c 
ciple the Aspinwa an -mer) This is not a book to be read} ee 2 * ; 
a anus tenes Cnene. Oil led } . | with the problem of dé “Foreign 
cases — as = ‘|coldly. One is at first amazed at | ~onfir t Sa.” by 
1 + 1 o o ? . ? . ‘ 
to believe that the only reason that the tenor of the opinions and ideas confine hed s uc to p Courts L 
» ond » the mee ayvme for . : i racy his tollows t : Colam!ia 
we enforce the periodic payments for] .¢ the Justice when one remembers ; Mr. B ; 
a aS aad ‘ ; r. Brandeis on com; 
support in pursuance 1 a separation | onten yporaneous thought. One reads! = hj (“The Wage 
agreement and at the same time de-| ¢,> ex ample that ffect that while compe t SF Albert 
lare void the primary t of the! Nei oe ‘ »waste so does democr 
are vod e primary par Oo tin ‘The urgent need f adequate : * Mi t ree I 
ment providing for their separa Soni f ld sates f ‘ are compensations “ 
systems oO old age annuitie Oo . 1 
ton. is because the law does not and . oma weigh that waste an CORPOR AT 
: eat wis Peg; ge A saci oa wage earners is becoming gener- | aluatiie. +1 ¥ 
annot prevent married people trom ally recognized” (page 25) }more valuable than a "The Right 
living apart by mutual assent; Sil oid that ‘ | The keynote of Brande ; ganization” 
ther words, because the parties have “It G ee tite al & ente te sotar as lawyers art © Jndiana Las 
a right to live apart by mutual assent, 1 steel mill) is a life so inhuman |!" the last chapter . 
Shall we suppert a separation agree- . aw.” In this addr CRIMINAL | 
‘ ; : as to make that of our former | = 
where there 1s no right to live negr lavery preferable.” (page | Chicago Bar Associat Psychiatry 
negro slaver referable ) ; 
that is the q 1on first pre- 22) , | deis shows the bass P M: 
ented in this state by the Atosa case Then when ci iaerees thn ene | Pre judices against tli _ Association 
' ' it Os *S 0 - 
; the hushand there had reauested . hike “ar “ae al oe 
. : “5 Pi 1 lad requeste@) Sistency of Mr. Brandeis’ efforts at} me me" , He = Haup 
s fe to live with him . ¢ G ah Usd 
— she : reform and the vigor of his attack, it me “" t. legai i ¥ ish Pr 
More specifically our question BT te amazement turns to admiration | pre judice as been iir 
this s the policy that nullifes the}, — , : : _..|tion to the degree t = 
|for his courage even though it may | _ tion ourna 
art of the separation agreement pro- | be the cradeing séniratt . hi been applied in ign ” 
: : ye the grudging admiration of his : : . 
epee rebpincamapeagleg te Age pponent of his program. Nor do Ju gard of the fact needs DAMAGES 
ree “ oppon t s gr ) » Jus- - > 
ties sufficiently strong as to nullity the | ss Dilan ~~ Ae aloes tenet Onl be the basis of every “The Conte 
‘ P ‘ Tan marks always ° . P| 
yushand'’s contractural obligations to mprint of the hacniiis the polit- | of the leading judic tilibn upon 
. ‘ . imprint of I sole Tit} or e oli e- 
ake vavments atter ms offer to re-| . | authori ties of the day Contra t 
. $ . | ico-economic dissertation : ‘ Bites = “x3 
ew cohabitation, The argument of | «7; nployment unnece y|Iy emphasized the dar mick. Minn 
; nemployment is as unnecessar , : r 
Njosa ase does not meet this ts di i a es “ | quences ft such cor “1935 
: ; is disease epidemics s ° 
‘ The court reasons that sinee ; | Brandeis has long bee 
, and & om : 
ultery of the wiie is no defense to| 274 this efforts to create bet MMBRAL | 
3 iere is something etter har f 
wr hicquapeeshdborsipadbecccediy rs 1 that is tt bat | between Bench aiilbe Fede 
peace and that ts ne peace that . Pp 
d 4 separation agreement (IH Suan. : aa . ne hand ar by VW. 
; s y struggle A : ‘ — 
\ og N. J. I 112. 1090] ; , the other Law a e' 
: 1 }anad ° ° > : 
. 305 ‘ the des eo | There is no such thing. to mi ment in fa "The W rit 
) di bh — fis : . “ law for ay 
' r el etusa - | we sat ai a aw tor W Pedera! { 
h . , stitutes no de ! | ocial and jew, M: 
P i Ines t necessa y ft | ; . are demands that hs 
Whittle case does not run | 4 : - “Is Id given for LAWYERS 
. ‘ ewe +t | ar s I tie epiz say ae anne anical snwent “Eaw vers 
rried p ‘ e tog — o7 his dissenting ¢« Stud. mm 4 
“ \ ® + nore: h secur 
yew t u bs 2TDT ¢ ai 
- erts t F } +} State Ice ¢ pany v Robin- 
‘ s un he > vear | SS>**" a iy S. 2f2 t 2s tion Journ 
1 which de als \ r f ems ( j ‘ 
elaps re , ks stay : 
ae se ht d labor For example, t a , MORTGAG! 
t \ e s a | , n things sox an ar: 
, ' } Tust nts out (page 44) that ar- : sie “Ag Enclis 
. - - yf ' grave responsibility : 4 
n bitration is by no means the solu- : tn ficienc 
1 1 1OSa Cant “s ft a right to expert tae 
\ } . * pit lisputes because mo : : . ner. \irg 
Weighing ¢ policy in a nove ; 2 “4 with serious 
> ‘ | < shit of responsibility TI 1935 
sa Bu s set- P ae : - to ation he 
, +; from the chief parties of the dispute er ween: 
| it a sepa greement | sopnictl wes as - . | Justice is is fla TAXMATION 
MAR Bits? 1: , to a stranger. He also pots ou F : SRM cation 
4 Ra | | . ‘a. Ss ate ‘ oh 1i oesl ies iess ne ak . ‘ 
‘ . ea are ivine toge r. Be i equa Vy of dist! ia = © not 23 Aris: g ir 
. vy 1? weaitn ¢ ‘ pr s of ndustrv S : : p 
supra. H ‘ Schlemiri . =m nion in the I b¥ M. | 
: ' na ie ae »..{not the sole obstacle the way of . : = "Law Revi 
supra, 94 N L, 112 At, 614 ' seniesien rer s sot wy | and _his dissenting Oj “ly evic 
: } attaining an idea 1 s u 
s t a Separation agreement als Lee ons . 
- . yt + s } nds 2] 1s = JE-X A 
il when the parties have no right to| but that this ineq nds to d fo So ERADE-M 
+2 : wi art ntent, which disconte nt discour- : B “Some Oh: 
apar It is said when part ial », in *Ne€ ; 
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are living together that equity & > hyip . erie m os ( 
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-- _be mn refinancing. Weir vs. Granite State 
10Nn + . -_ _ 7 . 
an n ott gs ees | Provident Assn., 56 N. E. Eq. 234; 
~ a to s pdrdtion Reorganization er | Harris vs. Nevins, 68 N. J. Eq. 684 
ler he “_v P y i - 
” ’ Bankruptcy | ~~ by Raton | A real emergency existed affecting 
cn 1 ot ai,’ ; 
nan. Indiana Law Journal,’ homes and savings of over 1,000,- 
wi } 1 t 
. ig mu 1935. | 000 of the citizens of this state, which 
no real ef 
e! : a . , peer 2 715 
hat ince... Mg@iediction of the Court in Pro- |con in mted the 1932 Legislature and 
irgin : _, Ceedines under Section 77B” byj|the building and loan mepnen ot 
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nen “ems Mareh 1035. enacted for the protection of a large 
a proportion of the citizens of our state 
a Tae fFair’ Pian in ¢ ‘orporate Re-| The emergency character of legisla- 
ation ~ ? a} ; 
oi zation Part 1 Columbia | tion is not to be determined solely by 
," " t eview, March 1935. its recital of the emergency requiring 
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‘ . ci its enactment or a on of the 
\ S AND BANKING ; “2 
View 7 : period it shall remain in force. Legis- 
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THe Applicabi ity . on ation may be emergent in character 
i a lumbia Lav , “. 4 
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lope e s. Title Mortgage Guaranty Co., 
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tri a ee cae Mae ‘ oo 7 it emerge requiring the enactment of 
. ¢ R ela, April rainy legislat and characterizing it as 
view pril 19%% 
Pewee. am . jemergent, are evidenced by the eco- 
Constitutionality of M pal| nomic facts and circumstances exist- 
‘Debt Readjustment Act ( im- | ing at the time of. and motivating, its 
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no “Umeonstitutional Conditions and) “ € judicial hy Pr . | ge — 
mew «ts the lift , . 
pe Gaeitutional Rights” by Robert L | ee cy statute, the lite of which is not 
‘ catia th te fomeee ws ree 
ant Hal Columbia Law Review, *™™te¢ y 3 terms, n ay cease to 
at wv SEEM 1035 operate upon the passing of the emer- 
n tl - | gency. People vs. Title Mortgage 
ve EONTRACTS Guaranty, supra; and, in any event. 
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ddr =RIMINAL LAW and it is not concerned with the policy 
Ciz “Peychiatry and Criminal Law” by|°! the legislation. Ascertaining the 
yas edera@me Michael. American Bar| Power to legislate, which is apparent 
ti aASSociation Journal, May 1935 in the case of P. L. 1932, Chapter 102, 
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, onaen n aoht of 
al, alata ponaninen Trial ir Lig it “ be arbitrary or unreasonable and with- 
in direct ish Procedure” by Albert H.| 513 substantial relation to its object, 
t ” = — Bar Associa-|the judgment of the legislature is 
. _ tion Journal, May 1935 final and the statute must be sus- 
ed DAMAGES i W wa s vs. Baltimore, 289 
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®)| cumstances caused. by new economic 


Public policy is not constant. It 
is ever changing, varymg with cir- 


and social conditions. Merrick vs. N. 
W. Halsey & Co., 242 U.S. 568; Wil- 
liam vs. Baltimore, supra; and a build- 


‘ing and loan association, incorporated 
'wnder a statute enacted under the 


police power, and subject to amend- 


iment under the same power, must ef- 


fectuate at all times the public policy 
of such regulatory statutes in force 
at the time. As the creature of the 


statute for such purpose, it may not 
disobey, or in any way contravene, the 
statute. It must be kept in mind that 


the privileges of plaintiff were ac- 
quired under an amendable statute 
enacted under the inherent police 
power of the state and subject to fu- 
ture amendment under the same power 
and this was known by the plaintiff. 
Fornataro vs. Atlantic Coast B. & L. 
Assn., supra 

The 
the constitution 
are constituent 


building and loan statute and 


ship contracts of every member of a 
building and loan association. Both 
are amendable—the former by the 
legislature under its 

power —the latter by action of the| 
members or directors in accordance 


with its terms. When the statute is 
amended, the membership contract is 
correspondingly amended and such stat- 
utory amendment becomes part of the 
membership contract. Constituttons 
may not be in derogation of the sta- 
tute evidencing the public policy of | 








| 


failing to obey the. mandate of the 
statute as to payment of withdrawals. 
This rule preserves solvency and that 
it is the New Jersey rule is, I think, 
evident in the decisions of our Courts 
in Fitzgerald vs. State Mutual B. & 
L. Assn., supra; Meyer vs. Creative 
B. & L. Assn. and Richman, Gold- 
man vs. Hercules B>& L. Assn., supra. 
A mere attempt to withdraw cannot 
transmute the status of a member 
into that of a creditor. Mutual 
& L. Co. vs. Frederick, 43 Ohio App. 
270, 183 N. E. 114; affirmed sub 
nomine, Frederick vs. Mutual B. & I. 
Co., 128 Ohio St. 474, 191 N. E. 720. 
For a full discussion of the status of 
a withdrawing member see Building 
and Loan Annals, 1932, pp. 281-208. 
3ut even assuming for the purpose 
of argument solely, that  plaintiff’s 
status is that of a creditor, P. L. 1932, 


of every association Chapter 102, constitutionally binds her 
parts of the member- | because of the rules of law now to be | 


stated. 


Defendant’s brief cites 






Herbert Boggs, age 82, died on™ 
May 7, 1935. 

Mr. Boggs was born in Swedes- 
boro, N. J., the youngest son of Rev. 
Edward Benton Boggs. His mother 
was Elizabeth Dunham Dreshler, 








B. | 


| 1914. 


numerous 


cases holding that contracts made with 


the future regu- 
under 


power, or contracts, 
lation of which is appropriate 


constitutional institutions regulated under the police | 


the police power, may not be enforced | 


in the face of later enacted legislation, 
prohibiting their enforcement and that 
such statutes enacted under the police 
power do not come within the inter- 


} to 


sister of Charles Dreshler of New 
| Brunswick, one of the early editors 
| of “Harper's Magazine.” 

| Mr. Boggs received his degree 
'from Rutgers in 1873 and. after 
| studying at Columbia and in a New- 
jark law office he was admitted to 


-|the bar in 1876. 


Mr. Boggs was a recognized au- 
thority on municipal law. He served 
as corporation attorney of Newark 
from 1900 to 1903 and from 1908 to 
He Assistant Attorney 

of Jersey from 1914 


was 
General New 
1919. 


Bar Association 
Notes 


State Bar Association 


The annual meeting of the State 
Bar Association will be held at the 
Marlborough-Blenheim Hotel in At- 


diction of the constitutional prohibi- lantic City on May 31 and June 1, 
tion against the impairment of the | 1935 A {ull program has been 
jobligations of contracts or of the | planned, beginning with a meeting 


Fourteenth Amendment of the consti- 


of the Grand Council on Friday. 
j f the United States. G . , » 
Pom - ag ence how" Oi | May 31, at 11 in the morning. The 
: _ —, yeneog U annual banquet will be held on Sat- 
: ce a “ 407 5 U a Ct. urday evening, June Ist. 
1555 Ct. 428; Perry vs. U. S., 555 Ct. | 
' 432, recently decided by the United | American Bar Association 
States Supreme Court are the latest | 


} 
| 
} 
| 


} 


the state and when the statute is 
amended, such amendment controls the 
rights and privileges of the associa- | 
tion and its members and any exist- 
ing provision of the constitution, in 
conflict with such amendment, _ be- 
comes a nullity. The contract, there- 
fore, which includes the amendable | 
statute, is itself amended by an amend- 
ment of the statute and is not within 
the constitutional interdictions as the 
obligation of such contract or a rem- 
edy for its enforcement, is not im- 


paired by such amendment 


3ut 


statutory 
he plaintiff asserts that upon 








decisions enunciating these now 
settled rules of law. These rules are 
applicable to building and loan stat- 
utes and are authority for the holding 


herein, that P. L. 1932, Chap. 102, 
amending Section 52 of the 1925 Re- 
vision of the Building and Loan Act, 


retrospectively construed, is 


well | 


a valid | 


The regular annual meeting of the 
Bar Association will be 
Los Angeles from July 15 
Various rail and ship ar- 
for reaching the conven- 
made by writing the 
the American Bar As- 


; American 
| held in 
{to 19th. 

rangements 
}tion can 
Secretary 
sociation 


be 


of 




















the maturity of her withdrawal no-| 
tice or, at the end of six months after | CXercise of the inherent police power | aE 
the filing thereof. that she became a! 4d is constitutionally binding upon ‘ ° 
Soa adh daa hegePe hes corte | the plaintiff herein. Treigle vs. Acme Doctor’s ‘Plain Language 
were not affected by the amendment Homestead Assn., supra. This case| Puzzles Juror and Judge 
of the statute, passed after the ter- | deals with facts and statutes quite | (Se EC 
mination of her membership by her similar to those under consideration] yanscript of proceedings in a dam- 
attempted withdrawal. It is true that}! the case at bar. The logic of that lage suit: F 
withdrawing shareholders have been ages 1S cy 1s applicable oh Lawyer—“Doctor, in popular lan- 
held to be general creditors, U. S. B a gp aan —— and is adapted by | guage, please tell the jury the cause 
& L. Assn. vs. Silverman, 85 Pa. 394; this Court. See also Building and | lof the patient’s death.” . 
(1877), a rule quickly modified in| Loan Annals, 1932, pp. 299-307 for the | 
that state, Christians Appeal, 102 Pa.|!rst. and excellent, statement of the | Doctor—“In plain language, he died 
184 (1883) and now entirely discard-|Ttles of law enunciated in the Forna- | 0? 4% oedema of the brain that fol- 
ed by the courts of Pennsylvania.|tato and Treigle cases and upon which | lowed a cerebral thrombosis isch: 9 
Brown vs. Victor B. & IL. Assn.. 302 | this decision is based bly embolism that followed. In turn, 
Pa. 254, 153 Atl. 349; Stone vs. New| rhe plaintiff contends that the 1925 arteriosclerosis combined with the ef- 
Schiller B. & L. Assn., 302 Pa. 544, | Statute in force at the time of her sub- | fects of gangrenous Cystitis— 
153 Atl. 758; Publicker vs. Potash] Scription for shares, withdrawal there- A Juror—“Well, I'll be damned!” 
Bros. B. & L. Assn. 159 Atl. 5&:|0f and at the expiration of six months} The Julge—“Ordinarily I would 
Weinroth vs. Homer B. & L. Assn.,| thereafter, gave her a vested contrac- | fine a juror for saying anything like 
310 Pa. 265, 165 Atl. 28. It has alsa | tual right constitutionally protected | that, but I can't in this instance be- 
been held that they are quasi-credit- ——— cause the court was thinking the same 
ors. Heinbokel vs. National S. & L (Continued on page 6, col. 1) thing.”"—N. Y. Times. 
Assn.. 39 N. W. 1050, 58 Min 340: | ————— — ———————— 
but this rule, in these times. works | = nm 
great hardship on needy withdrawing | (7 ‘) 
nembers solvent but trozen as- 
sociati r thnev cannot snare in , J u 
poahts ex cli interest, tout th WE HAVE ONLY ONE BUSINESS . . . 
maturit heir notices until the funds 
n the treasury enable the associations | ToC 1 % v 

pay the withdrawals when reached | N S U R I N G T I | L KE S 
n the der provided by the statute 
or by-law Synott vs. Iron Belt B ¥ iS’ , 
Pi ol a opting Fi veel: TO REAL ESTATE 
it seems me, defeats equal par- 
ticipation in assets for it deprives a We do a specialized business of insuring titles to Real 
withdrawing member, unpaid perhaps Estate nothing else. Because oi this, our assets are ab- 


for a long period, 


shares representing his 


proportionate 
share of earnings, 
[ share ownership. The 
is that membership con- 
withdrawal and until pay- 
until the 
membership contract 


is an incident 
r rule 

atter 
ment or, 


tinues 


at least, 


breaches the 


by 
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° Brent Decisions | 


(Continued from page < 





from subsequent legislation, and that 
the contract contained in the certit 
cate itself, is likewise untouched by 


the subsequent legislation. What has 
heretofore been said concerning con 
tracts made unenforceable later 
enactments under the inherent 
power negatives thi irgumet | 
may also be noted that no legislature 
can curtail the power of its successors 
to make such laws as they deem 
proper in matters of police, Met 
politan Board of Excises vs. Barrie 
34 N. Y. 657: Boyd Alabama, 94 
VU. S. 645; Stone vs. Mississippi, 101 
U. S. 814, and parties may 

their contracts. oust the stat 

Tight to exercise its police power 


Manigault vs 199 U.S. 473 
480; Louisville & Nashville R. R. ¢ 


pring 


= Ws. Mottley, 219 U. S. 467, 482: At 
lantic Coast Line R. R. ¢ Gold 
boro, 232 U. S. 348. 553; Der 
Rio Grande R. R. Co., 250°U. S. 241 
244; Union Dry (,00ds Co. vs. Georgia 
Public Service Corp., 248 USS 
Dillingham v. McLoughlin, 264 U. S 
“I 


370 and the Gold Clause cases, 5 
preme Court 401. et 1” Home Bb. & 
L. Assn, vs. Blaisdell, 28q U 
Erie R. R. Co Public Utilities 
Commission, & N. |. L. 57, afi 

go N. J. L. 67 

Examples of the ris 
leges of member 
building and loan associations de 
statutes and contract fallin uy 
the enactment 
tion under the police p 
in State vs. Masillon 
supra; Shore vs. Lone 
Assn., 71 S. W 
ham vs. McLoughlin 
Opinions of tl 
Hacker vs. Farn 
Assn., 6 Fed ‘ 
Operative Fant vs. Co-O 
Central Bank. ig: N. | . 
Egg Harbor B. & L.. A 
{ 72 N. J. Eq. 603: Hul 
; S. & L. Assn... 165 P 
Krimke vs. Gua: 
supra ; State ! | 
American Homstead A iW S 
(La.) 449; low Central B. & 
Assn Klock, 104 N. W 
352. 

Plaintiff relies upo 
Intisco vs. Met 
68 N. J. I 
not in point tor the reason 
the statute 
while here, it) moditied 
privilege and am 
contract; ther 
tum of the 
merely moditie| 
enforcement of a stat 
Besides this, the right of the state 
enact the legislats 
under the police 
ently not called to 
Court, The decisi 
before judicial recogmtion ot the 


hts and 


anid 


equent legisla 
wer 


vs 


impaired contractual 

































recovery wherea cr 


the remedy 


m ther nh question 


power, Wa 


the attentro 


mom that case was 


tent of the police power and this 
power had been considered by the 
court in that case, it might have up 


held the constitutionality the lewis 
lation there questioned. The n 
not be considered as a precedent 
the case at bar 


I have dealt at length wit! 
questions involved becaus f their 
great public importance rl ‘ 
police power ot the legisla ¢ 
legislate from time to time so as t 
Preserve the financial institution 
our state ami thereby protect the 


homes and savings of thei 
depositors and 
what has been here said as to statutes 
affecting building and loan associa 
tions is applicable to 

banks and 
should be, 
ly, settled. 


members 


pol \ 


Statutes affecting 


insurance Companies } 


unequivocally and judicial 


The protection of the eco 


flomic system of the state, as well as 
Social justice for many citizens, whose 
Romes and savings are involved 
quire it. 

For the reasons hereinbefore ex 
pressed, the first count of the com- 
plaint must be struck, as it does not 
allege that the defendant association 
violated the statutory mandate con- | 
tained in P. [.. 1932, Chapter 102, as 
to the payment of withdrawals. Com-| 


: plaints in similar cases have, on mo- 
| tions to strike answers, been struck | 
by Circuit Judge William A. Smith | 
it the unreported case of Horowitz! 
vs: Guarantee B. & L. Assn 





\ essex , 





‘County Circuit Court), and Circuit | ated amendments thereof, the with | | pose to restate the facts which prose- | ketable obligations. 
| Judge Newton H. Porter, sitting ‘th | drawal privileges of all members other | 


the unreported Supreme Court case of | than with respect to the withdrawal 








Bucesi vs. Longworth Building & Loan | of profits upon income shares, were 
Assn. identic al, without regard to the type 
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sons” for the granting of this writ. | meaning to the technical |¢o.) 
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